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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 10th day of August, 1992

THOVAS C. Rl CHARDS,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-10612
V.

ROBERT M WEI CHERT,

Respondent .

N N N N N N N N N N N N N N

OPI Nl ON AND ORDER

The respondent has appealed fromthe oral initial decision
Adm ni strative Law Judge Jimy N. Coffrman issued in this
proceedi ng on May 23, 1990, at the conclusion of an
evidentiary hearing.” By that decision the | aw judge affirned
an order of the Adm nistrator revoking respondent's

comercial pilot certificate on allegations that he violated

'An excerpt fromthe hearing transcript containing the
initial decision is attached.
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sections 91.15(a), 47.3(b), 91.27(a)(1) and (a)(2), 91.29(a),
91.30(a), 91.165 of the Federal Aviation Regulations ("FAR"),
14 C.F.R Parts 47 and 91.°

’FAR 88 91.15(a), 47.3(b), 91.27(a)(1) and (2), 91.29(a),
91.30(a), and 91.165 provided in relevant part at the tinme of the
all egations as foll ows:

"§ 91. 15 Parachutes and parachuting.

(a) No pilot of a civil aircraft may all ow a parachute that is
avai l abl e for enmergency use to be carried in that aircraft unless
it is an approved type and....it has been packed by a
certificated and appropriately rated parachute rigger within the
precedi ng 120 days...

8§ 47.3 Registration required...

(b) No person may operate an aircraft that is eligible for
regi stration under section 501 of the Federal Aviation Act of
1958 unless the aircraft....Has been registered by its owner...

§ 91.27 Civil aircraft: Certifications required.

(a) Except as provided in 8 91.28, no person nmay operate a civil
aircraft unless it has within it the follow ng:

(a)(1) An appropriate and current airworthiness certificate...
(a)(2) Aregistration certificate issued to its owner.

§ 91.29 Civil aircraft airworthiness.

(a) No person may operate a civil aircraft unless it is in an
ai rworthy condition.

8§ 91.30 | noperable instruments and equi pnent for multiengi ne
aircraft.

(a) No person may take off a nmultiengine civil aircraft with
i noperabl e instrunments or equipnent.. ..

8§ 91. 165 Mnui nt enance required.

Each owner or operator of an aircraft shall have that aircraft
i nspected as prescribed in 88 91.169, 91.171, and 91.172....1In
addi tion, each owner or operator shall ensure that maintenance
personnel make appropriate entries in the aircraft maintenance
records indicating that the aircraft has been approved for return
to service."
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Respondent contends on appeal that the |aw judge's initial
deci sion and order should be reversed, as it is not supported
by a preponderance of the evidence and because the
proceedi ngs are defective on several procedural grounds. The
Adm nistrator has filed a brief in reply, urging the Board to
affirmthe initial decision and order.

Upon consi deration of the briefs of the parties, and of the
entire record, the Board has determ ned that safety in air
commerce or air transportation and the public interest
require affirmation of the Adm nistrator's revocation order.

For the reasons that follow, we will deny respondent's
appeal .

The gist of the Administrator's conplaint is that respondent
operated a DeHavilland DHC-2 Beaver aircraft on nore than one
occasion for the purpose of transporting parachutists, when
that aircraft was unregistered, uninspected, and unairworthy.

The evi dence presented by the Adm nistrator established that
respondent bought the DeHavilland at a Sheriff's sale in 1982
for $9,500. The plane was not, in its previous owner's
words, in "flyable" condition at the time of the sale.’
Respondent enpl oyed a certificated airplane nmechani c who
perforned repairs and mai ntenance on a regul ar basis, but the

(..continued)

‘According to the FAA inspector who testified, the last time
the aircraft was seen by an FAA inspector it was "in parts,” and
there is no record of when it was re-assenbl ed, or by whom
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mechanic testified that he never perfornmed an annual

i nspection on the aircraft. According to the aircraft

| ogbook, the | ast annual inspection was perforned on this
aircraft in 1980.

On Cctober 2, 1985, an FAA airworthiness inspector perforned
a ranp inspection of the aircraft.® The inspector discovered
mul tiple unairworthy conditions, and he imedi ately placed a
condition notice on the aircraft informng respondent not to
operate the aircraft without correcting those conditions.
According to the testinony of nore than one skydiver,
respondent nonet hel ess operated the aircraft on at | east two
occasi ons subsequent to the ranp inspection, in conplete
disregard of the condition notice. The investigating FAA
I nspector also testified that the pilot's reserve parachute
had not been inspected within 120 days, according to the tag
on the parachute, which he exam ned on Cctober 2, 1985.
Respondent's aircraft nechanic testified that he saw the
condition notice and that he did not disagree with any of the
i nspector's observations.

Respondent produced only one witness, his former secretary,

who clains that, notw thstanding the inspector's testinony

‘Respondent contends that the "evidence," i.e., the
i nspector's observations during the ranp inspection, should have
been excl uded because the inspector did not have a search warrant
to conduct the inspection. Respondent fails to cite any | egal
authority in support of this contention, and the Board i s unaware
of any | egal precedent requiring an extension of Fourth Amendnent
protections to the gathering of evidence used in FAA enforcenent
pr oceedi ngs.
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that the parachute he inspected showed that the |ast
i nspection was in May, 1985, this parachute had been
recertified in August, 1985.° She also clains she sent a
pi ston out for overhaul and repair in |ate August, 1985,
whi ch precluded the operation of the aircraft on subsequent
dates.® The law judge rejected the secretary's testinony as
not credible.” W concur, and therefore we will adopt the |aw
judge's factual findings as our own. Accordingly, we reject
respondent's contention that the Admnistrator failed to

establish the allegations by a preponderance of the evidence.

*The secretary testified that the parachute was inspected by
a certificated rigger nanmed Jerry Kessler. However, the rigger
who testified on behalf of the Adm nistrator stated that he knows
Kessler very well, and that Kessler is not, and never has been, a
rigger. (TR-84). Thus, respondent's assertion that the del ay
between the all eged offenses and the service of the notice of
proposed certificate action prevented himfrom presenting
Kessler's testinony, because he is now "unavailable," is
unper suasi ve, because Kessler's testinony woul d have been
irrelevant. Respondent also clains that before the hearing in
this matter "soneone" stole the parachute and reinspection card
with the subsequent annotation. However, the FAA inspector saw
only one date on that card, My, 1985, when he exam ned the card
in Cctober, 1985.

°This witness also testified that in October, 1989 she no
| onger wor ked for respondent but for Susan Weichert, whose
relationship with respondent is not explained in the record, but
whose business address is the sane as respondent's. In any
event, the witness testified that she received and signed for the
Order of Revocation issued by the Adm nistrator, which she then
gave to respondent.

‘According to the parachute rigger who inspected the
parachute in May, 1985, respondent called himon the day of the
ranp inspection and told himhe had forged his signature on the
regi stration card, and asked himto annotate his | ogbook
accordingly. The rigger declined to do so, and inforned the FAA
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We turn next to the procedural issues raised on appeal.
First, respondent contends, the Adm nistrator's conpl ai nt
shoul d have been dism ssed as stal e, because the offenses
al | eged occurred nore than six nonths fromthe date of the
Noti ce of Proposed Certificate Action. As the Adm nistrator
points out in his reply brief, a conplaint is not dismssible
under the Board's stale conplaint rule where the all egations
presented in the conplaint raise an issue of |ack of
qualifications. See 49 CF.R 821.33(b)(2). Under the
ci rcunstances presented in this particular revocation order,
we entertain no doubt that, if true, they presented the issue
as to whether respondent | acked the care, judgnent, and
responsibility to hold an airman certificate.

Respondent' s assertion that service of the conplaint was
defective is also unavailing. Neither the Federal Rules of
Cvil Procedure, relied on by respondent, nor the Board's
Rul es of Practice control service of the Admnistrator's
orders, and there is no requirenent for personal service of

the conplaint. Admnistrator v. Hamlton, NTSB Order No. EA-

2743 at 8 (1988). Thus, service of the conplaint to
respondent’'s address of record, where it was signed for by a
secretary who used to work for respondent and who still works
in the sanme building, and who actually delivered the
conplaint to him as she had done with other nmail on nore

t han one occasion, nust be evaluated in terns of general |aw

principles. Admnistrator v. Heinberg, 5 NTSB 917, 918
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(1986). We find that the service here constitutes at |east
constructive service of the conplaint on respondent.

Adm nistrator v. Hayes, 1 NISB 1693 (1972), aff'd nmem, Hayes

v. National Transportation Safety Board, 477 F.2d 450 (D.C
Gr. 1973).°

Respondent al so contends that the proceedi ngs should be
di sm ssed because he was not provided with a "mandatory pre-

suspension hearing," citing Pastrana v. United States, 746

F.2d 1447 (11th Gr. 1984). Pastrana is inapposite. That
case involved the suspension of an airman certificate by an
FAA inspector, who seized the certificate imediately after a
ranp i nspection. Section 609(a) of the Federal Aviation Act,
49 USC App. section 1429(a) requires that the holder of a
certificate be provided an opportunity to answer any charges
and be heard as to why the certificate should not be anended,
nodi fi ed, suspended, or revoked, before that certificate
action is taken. That opportunity to be heard at the agency
| evel , before issuance of the order, is given when an airnman
is offered an informal conference with FAA counsel. Cceanair

of Florida v. National Transportation Safety Board, 888 F.2d

757, 769 (11th Cir. 1989); FAR section 13.19(c).’ In this

’Respondent al so argues that the conplaint should be
dism ssed as it was not acconpani ed by proof of service upon
respondent when filed with the Board. See 49 CF. R § 821.31(a).
Respondent's contention is erroneous. The conplaint contained
inthe Board's file in fact contains the requisite proof of
servi ce.

°FAR § 13.19(c) also provides that the Adnministrator's order
may be issued by, anong others, the Regional Counsel concerned.
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case, respondent was afforded the opportunity to nmeet with
FAA counsel in an informal conference, and, according to the
Adm nistrator's order, an informal conference in fact
occurred on February 22, 1989. Respondent's claim
therefore, is without nerit. Respondent asserts that the
Adm ni strator shoul d have been precluded from presenting
certain evidence because his response to respondent's
requests for discovery did not conply fully with respondent’s
demands. The Board's Rules of Practice, specifically 49
C.F.R section 821.19, provides for the exchange of
information by parties. The Rule also provides that, in the
event of a dispute, the |aw judge nmay issue an order
directing conpliance with any ruling he has nmade in respect
to discovery. Thus, respondent's renmedy was to file a notion
with the | aw judge, asking himto conpel the Administrator to
conply with his discovery request. Only then would the
precl usi on of evidence be appropriate, if the Adm nistrator
failed to conply or otherw se explain his reasons to the | aw
judge. Simlarly, respondent's claimthat one of the
Wi t nesses shoul d not have been allowed to testify because he
(..continued)
The Board has recogni zed that a staff attorney may sign an order
i ssued in the nane of and under the authority of the Regional
Counsel. See, e.q., Administrator v. Smth, 3 NISB 3942, 3943
(1981), citing Admnistrator v. Interair Services, Inc., 3 NISB
1715, 1718 (1979). Respondent clains that the Admnistrator's
order here is nonethel ess defective because it is signed by a
staff attorney fromthe Ofice of the Assistant Chief Counsel for
the Eastern Region. W agree with the Adm nistrator that the
mere fact that the Regional Counsel's title has been changed to

Assi stant Chi ef Counsel for the Regi on does not render an
otherwi se valid order fatally defective.
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failed to appear for a deposition is also without nmerit."
Respondent fails to articulate any prejudice arising fromhis
inability to depose the witness before hearing. |If he was
unprepared to cross-exam ne the wtness on the day of the
hearing the appropriate renmedy woul d have been to request a
conti nuance.

Finally, respondent asserts, w thout explanation or
argunent, that the sanction of revocation is excessive. W
di sagree. Respondent violated several sections of the
Federal Aviation Regulations. He transported parachutists in
an unairworthy aircraft, and in conplete disregard of a
condition notice which was served on himby one of the
Adm ni strator's inspectors. The evidence of record anply
establ i shes that respondent |acks the care, judgnment, and

responsibility to hold any airman certificate.

“Respondent did not follow the Board's rules in that he did
not serve a copy of the subpoena on the Adm nistrator. W fail
t o understand how under such circunstances respondent can in good
faith argue that the Adm ni strator should be sanctioned by the
precl usion of that witness' testinony, when the Adm nistrator had
no notice that the witness, who is not a Federal enployee, had
been subpoenaed for the deposition.
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ACCCRDI N&Y, |IT IS ORDERED THAT:

1. Respondent's appeal is denied;

2. The Admnistrator's revocation order and the initial

deci sion are affirned; and

3. The revocation of respondent's conmercial pil ot

certificate shall comence 30 days fromthe date of service

of this order."

VOGT, Chairman, COUGHLI N, Vice Chairman, LAUBER, HART and
HAMVERSCHM DT, Menbers of the Board, concurred in the above
opi ni on and order.

“For
surrender

pur poses of this order, respondent must physically
his certificate to an appropriate representative of the

FAA pursuant to FAR § 61.19(f).



